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PER WASEEM AHMED, ACCOUNTANT MEMBER: 

 

The captioned appeal has been filed at the instance of the Assessee 

against the order of the Commissioner of Income Tax (Appeals)–2, 

Vadodara [CIT(A) in short] vide appeal no.CAB/(A)-2/189/15-16 dated 

06.12.2016 arising in the matter of assessment order passed under 

s.143(3) of the Income Tax Act, 1961(here-in-after referred to as "the 

Act") dated 28.10.2015 relevant to Assessment Year (AY) 2012-13. 
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2.   The grounds of appeal raised by the assessee are as under:- 

“1. The Ld CIT(A)-2, Vadodara has erred in law and on facts in 

confirming the disallowance of an amount of Rs.1,50,000/- u/s 14a 

of the  I.T. Act. The disallowance being unwarranted in facts and in 

law is prayed to be allowed. 

1. The Ld CIT(A)-2, Baroda has erred in law and in facts in confirming 

the addition of an amount of Rs.20,90,804/- representing the 

following items of expense: 
 

i) Interest on TDS 7,191 

ii) Interest on Excise Duty 7,634 

iii) Excise duty on other expenses  15,07,036 

iv) Late payment of Emp Contribution to 

PF u/s 36(1)(va) 

5,68,943 

 

 Total 20,90,804 

 

The ld CIT(A) erred in rejecting the contention of the appellant that 

such disallowance of expenditure has resulted in the enhancement of 

the gross total income which otherwise is allowed as deduction u/s 

80IB(11A). 

2. Your appellant carves liberty to add, alter, amend or delete any or 

all the grounds of appeal stated above.” 
 

3. At the outset, the Learned AR before us submitted that he had been 

instructed not to press ground no. 1, therefore we dismiss the same as not 

pressed. 

 

4. The second issue raised by the assessee is that Learned CIT(A) 

erred in confirming the addition of Rs. 20,90,804/- on account of certain 

expenses. 
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5. Briefly stated facts are that the assessee is a private limited 

company and engaged in the business of processing of fruit juices. The 

AO during the assessment proceedings has disallowed the following 

expenses. 

i) Interest on TDS 7,191 

ii) Interest on Excise Duty 7,634 

iii) Excise duty on other expenses  15,07,036 

iv) Late payment of Emp Contribution to 

PF u/s 36(1)(va) 

5,68,943 

 

 Total 20,90,804 

 

5.1 The above disallowance of the expenses were added to the total 

income of the assessee.  

 

6. Aggrieved, assessee preferred an appeal to Learned CIT(A) who 

has confirmed the order of the AO.  

 

Being aggrieved by the order of Learned CIT(A) assessee is in appeal 

before us.  

 

7. The Learned AR before us submitted that the assessee is eligible 

for deduction u/s 80IB (11A) of the Act on the income enhanced by such 

disallowance of the expenses. 

 

8. On the other hand, learned DR vehemently supported the order of 

authorities below. 
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9. We have heard the rival contentions and perused the materials 

available on record. There is no ambiguity that the assessee is eligible for 

deduction u/s 80IB (11A) of the Act. Therefore, the disallowance made 

u/s 40A(3), 43B of the Act relating to the business activity would be 

eligible for deduction under Chapter-VIA as per the CBDT Circular No. 

37/2016 dated 02.11.2016.  

 

9.1 We also find that in the identical facts & circumstances, the 

Tribunal in the own case of the assessee decided the issue in favour of 

the assessee in ITA No. 2662/Ahd/2015 vide order dated 7-6-2018. The 

relevant extract of the order is reproduced as under:  

“4. Ground no.4 concerns corresponding deduction u/s. 80IB(11A) on 

the portion of the eligible business profit enhanced on account of 

disallowances under s. 40A(3) of Rs.30,000/-. Similarly, ground no.5 

concerns enhanced deduction under s.80IB(11A) owing to increase in 

eligible profits in view of the disallowances made under s.43B 

amounting to Rs.42,07,953/-. It is the case on behalf of the assessee that 

the assessee is eligible for corresponding deduction under s.80IB(11A) 

on account of disallowances made in the assessment 40A(3) and 43B of 

the Act since the eligible profit stood enhanced due to such 

disallowance. 

5. As submitted on behalf of the assessee, we find that CBDT has 

addressed the aforesaid issue in favour of the assessee as per its 

Circular no.37/2016 dated 2nd November, 2016. As per the aforesaid 

circular, the Board has accepted the proposition that disallowances so 

made under s.40A(3), 43B etc. of the Act related to business activity 

would be eligible for chapter VI-A deduction in view of the 

enhancement of the profits of the eligible business. In view of the CBDT 

Circular, the controversy stands settled in view of the assessee. Thus, 

ground nos. 4 & 5 of the assessee are allowed.” 
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9.2 The Learned DR before us has not brought anything on record 

contrary to the argument advanced by the Learned AR.  

 

9.3 Therefore we hold that the assessee is eligible for deduction on the 

enhanced income on account of the addition of certain items as discussed 

above. Therefore we reverse the order of authorities below and direct the 

AO to delete the addition made by him. Hence, the ground of appeal of 

the assessee is allowed. 

 

10. In the result, the assessee’s appeal is partly allowed. 

This Order pronounced in Open Court on                        06/02/2019 
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